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TAX APPEAL BOARD OF THE STATE OF DELAWARE

WILMINGTON TRUST COMPANY
Executor of the Estate of
Walter S. Carpenter, Jr.,

Petitioner,

V. DOCKET NO. 878

DIRECTOR OF REVENUE,
Respondent.

Before: Joseph S. Yucht, Esquire, Chairman; John H. Cordrey, Esquire, Vice
Chairman; Harry B. Roberts, David Eppes and Regina Dudziec, Members.

Thomas P. Sweeney, Esquire (argued), Richard G. Bacon, Esquire, William J. Wade,
Esquire, and Charles J. Durante, Esquire, of Richards, Layton & inger for Petitioners.

Joseph Patrick Hurley, Jr., Esquire, Deputy Attorney General for Respondent.

DECISION AND ORDER

John H. Cordrey, Esquire, Vice Chairman. The Board rendered a decision in the
above-captioned matter on March 11, 1988. The parties stipulated to a modification of
the Board’s decision which was approved by the Board on April 8, 1988. Petitioner
also filed a Motion, dated March 24, 1988, seeking an award of interest upon the
judgment entered by the Board in favor of Petitioner. This is the Board’s decision
regarding that Motion,

The facts of this case have been set forth in the prior decision of this Board.
The facts important to the present Motion are the Respondent paid the estate tax
refund to Petitioner on June 30, 1986, and no interest was paid upon the refund. The
Board has ordered Respondent to pay interest upon the refund calculated at the
statutory rate from November 29, 1979 until June 30, 1986. Petitioner, by the present
motion, seeks interest upon that interest from June 30, 1986 until paid by Respondent.

Petitioner first argues that “[glenerally, interest is awarded on a claim against

the State of Delaware where the State has ‘either expressly or by reasonable



F )

construction of a contract or statute, placed itself in a position of liability.’
Department of Health and Social Services v. Crossan, Del.Supr. 424 A.2d 3, 4 (1980)."
Petitioner's Memorandum at page 2. Although the quoted language is present in
Crossan, it is there in the context of a deviation from the general rule, recognized by
both the Supreme and Superior Courts, that "...if Delaware follows the general law of
sovereign immunity, the State is not obliged to pay interest on the amount of the
judgment. Accordingly, some principle or rationale must be found in the pertinent law
before a Delaware Court may order the State to pay interest..." Id. at pg. 4.

Petitioner then argues that the State has waived its sovereign immunity by 30
Del.C. Section 1509 and should therefore be required to pay interest upon the interest
wrongfully withheld. It is true that the State has waived its sovereign immunity as to
interest upon estate tax refunds through 30 Del.C. Section 1509, but "[a] waiver of
sovereign immunity extends only to the provisions of the Statute waiving it, and a
‘general waiver of immunity will not be implied from a restricted one.” Id. at pg. 5.
Thus the issue is whether Section 1509 provides a waiver of sovereign immunity as to
payment of interest upon interest. Section 1509 in pertinent part provides:

When any amount has been erroneously paid as Delaware tax or interest

on such tax, the Secretary..may refund..such tax or interest so

paid..Interest on such refunds shall be allowed at the rate of 1% per

month...

The statute refers to "Delaware tax or interest on such tax" and permits
interest upon such "refunds". The phrase “interest on such tax" refers to the interest
paid by the taxpayer upon the taxpayer’s failure to timely pay the tax due. It does
not refer to interest due from the State for its failure to pay a refund timely. The
key phrase of the statute is "amount has been erroneously paid", that phrase does not
describe the interest due from the State if it fails to timely refund taxes or interest
erroneously paid by the taxpayer. The waiver of sovereign immunity is to pay interest
upon the amounts erroneously paid, but the waiver does not extend to paying interest

upon that interest.



As the statute does not permit interest upon the interest which the State failed
to pay, the State has not waived its sovereign immunity as to this claim. The failure
of the State through Section 1509 to waive sovereign immunity results in an inability

to press this claim.

Petitioner’s argument, quoting Moskowitz v, Mayor and Council of Wilmington,

Del.Supr., 391 A.2d 209 (1978), that the interest is awarded as a matter of right is
applicable only where there are litigants who do not have the rights afforded under
the doctrine of sovereign immunity or where those rights have been generally waived.
There is not a general waiver as there was by the municipality in Moskowitz, nor is
there a specific waiver by statute as was discussed above, therefore the circumstances
required under Moskowitz and Crossan to order the State to pay interest upon the
interest are present in the instant case,

For the aforesaid reasons, the Motion of Petitioner to modify this Board’s prior
decision is hereby denied and the prior decision, as modified on April 8, 1988, is
affirmed.

IT IS SO ORDERED this /34 day of May, 1988,
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TAX APPEAL BOARD OF THE STATE OF DELAWARE

WILMINGTON TRUST COMPANY,
Executor of the Estate
of Walter S. Carpenter, Jr.,

Petitioner,
v. Docket No. 878

DIRECTOR OF REVENUE,

b A SR S L T e .y

Respondent:.

JOINT MOTION FOR MODIFICATION OF DECISION

COME NOW the Petitioner and Respondent in accord-
ance with Rule 7d to move that the Tax Appeal Board modify
its decision dated March 11, 1988 in order that it accurately
reflect the proper amount which, upon entry of a decision in
favor of Petitioner, should be entered as the principal
amount of the award thereof.

For the reasons set forth in the attached Stipula-
tion of the parties, the amount of the award to Petitioner
should be $185,853.57.

WHEREFORE, Petitioner and Respondent jointly move
the Tax Appeal Board to modify its decision dated March 11,
1988, to strike the amount of the award to Petitioner set
forth therein, and to substitute in lieu thereof the amount

of $185,853.57.



O Date: /{4"‘7{29‘ &5 AT,

Thomas P. Sweeney

Richard G. Bacon

William J. Wade

Charles J. Durante

Richards, Layton & Finger

One Rodney Sguare

P.0. Box 551

Wilmington, Delaware 19899
Counsel for Petitioner

Date: .'):/7,5’!‘3'5/ 4’[-—1 %M’M’é 9

%aéeph Patrick Hurley, J¢£./

eputy Attorney General

820 North French Street

Wilmington, Delaware 19801
Counsel for Respondent
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TAX APPEAL BOARD OF THE STATE OF DELAWARE

WILMINGTON TRUST COMPANY, )
Executor of the Estate )
of Walter S. Carpenter, Jr., )
)
Petitioner, }

)

v, ) Docket No. 878

)
DIRECTOR OF REVENUE, )
)

Respondent. )

STIPULATION

PETITIONER AND RESPONDENT, by their attorneys,
stipulate to the veracity of the following facts in connec-
tion with their Joint Motion for Modification of Decision of
this date before the Tax Appeal Board.

1. For purposes of this proceeding, Petitioner's
payment of $693,093.60, made on November 29, 1979 is composed
of two parts: $361,002.33, the amount which was refunded to
Petitioner as of June 30, 1986; and $332,091.27, which is the
amount that was not required to be refunded to Petitioner.

2. The portion of the 1979 payment which was
refunded to Petitioner in 1986 represented an overpayment of
Delaware estate tax ("overpayment"). The Tax Appeal Board
has determined that Respondent should pay interest on the
overpayment. The Tax Appeal Board has correctly determined
that interest at the statutory rate on the overpayment,
calculated from November 29, 1979 to June 30, 1986, is

$288,801.36.
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3. The portion of the 1979 payment which was not
refunded to Petitioner in 1986 represents an amount which was
due Respondent on May 2, 1977, the date on which Petitioner
timely filed its estate tax return, but which was not paid
until November 29, 1979 (the "underpayment"). Petitioner
owes Respondent interest at the statutory rate on the
underpayment for the period from May 2, 1977 to November 29,
1979. The amount of this interest is $102,948.29.

I The amount of the judgment in favor of
Petitioner, of $288,801.36, should be offset by the interest
due Respondent set forth in paragraph 3 hereof, with the
result that the amount of the judgment which should result
from the decision of the Tax Appeal Board in favor of
Petitioner in this action should be $185,853.57, which was
the amount which Petitioner claimed in its petition to the
Board of August 28, 1986.

Date: /'((4“/4(?/;3:09 Q_j/zjzﬂz"’ﬁ

Thomas P. Sweehey

Richard G. Bacon

William J. Wade

Charles J. Durante

Richards, Layton & Finger

One Rodney Square

P.0O. Box 551

Wilmington, Delaware 19899
Counsel for Petitioner

] : - i
Date: J/Lf[ 55 //’n m/(/ﬂ’“é
[ 7 dp eph Patrick Hurley, Jr.{
puty Attorney General
820 North French Street
Wilmington, Delaware 19801
Counsel for Respondent




O

TAX APPEAL BOARD OF THE STATE OF DELAWARE

WILMINGTON TRUST COMPANY,
Executor of the Estate
of Walter S. Carpenter, Jr.,

Petitioner,
V. Docket No. 878

DIRECTOR OF REVENUE,

Respondent.

Before: Joseph S. Yucht, Esquire, Chairman; John H. Cordrey,
Esquire, Vice Chairman; Harry B. Roberts, David Eppes and
Regina Dudziec, Members.

Thomas P. Sweeney, Esquire, Richard G. Bacon, Esquire,
William J. Wade, Esquire and Charles J. Durante, Esquire of
Richards, Layton & Finger for Petitioners.

Joseph Patrick Hurley, Jr., Esquire, Deputy Attorney General
for Respondent.

MODIFICATION OF DECISION AND ORDER

HAVING RECEIVED the Joint Motion for Modification
of Decision timely filed by Petitioner and Respondent, and
the Stipulation attached thereto, and having considered the
said Motion, the Board hereby modifies its decision and order
of March 11, 1988, to strike the final paragraph thereof, and
to substitute in lieu thereof the following:

In the opinion of the Board, the

Respondent is required to pay interest

upon funds erroneously paid by Peti-

tioner. The decision of the Director of

=-1-
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upon funds erroneously paid by Peti-
tioner. The decision of the Director of
Revenue is reversed and judgment is
entered against Respondent in the amount
of $185,853.57, which is due Petitioner
as interest calculated on the portion of
the payment of November 29, 1979, which
was refunded to Petitioner, at the
statutory rate from November 29, 1979 to
June 30, 1986, amounting to $288,801.86,
less the interest due from Respondent on
the portion of the payment of November
29, 1979, which was not refunded to Peti-
tioner, at the statutory rate from May 2,
1977 to November 29, 1979, amounting to
$102,948.29. Petitioner is awarded said
sum of $185,853.57, with interest thereon
at the rate provided in 15 Del.C. 1509,
running from June 30, 1986, to the final
day of the month before the award decreed

herein is paid by Respondent.



1988.

IT IS SO ORDERED, this R z{ day of C{';gd,,[ .

?ijépg/s. Yucht’,| Chairman

Qe A,
John H. COrdreffizjfe Chairman
//4«4;/4 wleSer s

Harry B/ Roberts, Member 7

David Eppes, Member

Reqiha Dudziec, Hember



TAX APPEAL BOARD OF THE STATE OF DELAWARE

WILMINGTON TRUST COMPANY
Executor of the Estate of
Walter S. Carpenter, Jr.,

Petitioner,

2 DOCKET NO. 878

DIRECTOR OF REVENUE,
Respondent.

Before:  Joseph S. Yucht, Esquire, Chairman; John H. Cordrey, Esquire, Vice
Chairman; Harry B. Roberts, David Eppes and Regina Dudziec, Members.

Thomas P. Sweeney, Esq. (argued), Richard G. Bacon, Esq., William J. Wade,
Esq., and Charles J. Durante, Esq., of Richards, Layton & Finger for
Petitioners.
Joseph Patrick Hurley, Jr., Esquire, Deputy Attorney General for
Respondent.

DECISION

John H. Cordrey, Esquire, Vice Chairman. The parties have
stipulated to the facts of the case which are contained in the Stipulation
of Facts attached hereto as "Exhibit A" and incorporated into this decision
by reference. To summarize those facts, Petitioner filed an Estate Tax
Return with the Respondent in 1977. In 1979, upon receiving a notice of
deficiency from the Commission of Internal Revenue of the United States
(hereinafter "IRS"), Petitioner paid to Respondent the additional monies
(8693,093.60) which would be due Respondent if the IRS notice of deficiency
were correct. On the same day that Petitioner paid the additional funds
(November 29, 1979), Petitioner requested Respondent to return all of the
funds paid, claiming the IRS notice of deficiency was in error. On May 14,
1986 the contestation of the IRS notice of deficiency was seitled with the

IRS, on the same day Petitioner notified Respondent of the settlement, and



requested repayment of the tax incorrectly paid. On June 30, 1986,
Respondent paid Petitioner $361,002.33, representing the taxes erroneously
paid, no funds being paid for interest. Petitioner has filed this appeal
seeking interest on the funds paid Respondent from the date of payment.

The central issue upon which this case is concerned is the

interpretation of 30 DelC. Section 1509. That statute in pertinent part

provides:

When any amount has been erroneously paid as
Delaware tax or interest on such tax, the Secretary of
Finance, on satisfactory proof of such erroneous payment
and upon the recommendation of the Department of
Finance, may refund and pay the executor, administrator,
trustee or person who has paid any such tax or interest
in error the amount of such tax or interest so paid. All
applications for the repayment of such tax shall be made
within 3 years from the date of payment. In case of the
pendency, at the time of payment or at any time during
the 3-year period, of litigation with respect to the
liability for the federal estate tax or for the Delaware
estate tax of the estate on behalf of which such payment
for the Delaware estate tax has been made, application
for the repayment of such amount erroneously paid as
the Delaware estate tax or interest may be made at any
time within 6 months after the final determination of
such litigation.  Interest on such refunds shall be allowed
at the rate of 1% per month, or fraction thereof, from
the date that the application was received by the
Department of Finance; except that no {nterest shall be
allowed if refund is made within 90 days after the date
that the application is received by the Department of
Finance.

Petitioner claims that the request for refund of the entire amount
paid to Respondent constitutes an application for a refund, and, as the
refund was paid more than 90 days after the application was made (actually

some six years later), Petitioner is entitled to interest upon the refund.

Both parties state that the time frame to avoid interest is 45 days, but
the statute provided 90 days until 65 Del.Laws, c¢.164 (effective for
decedents dying after July 1, 1985) was approved.

2



Respondent contends that the “application” for a refund is not complete
until Respondent also receives ‘"satisfactory proof of such erroneous
payment,” which did not occur until May 14, 1986. As Respondent made the
payment within 90 days of that date, there is no interest due Petitioner.

At the outset, it is agreed by both parties that the words ‘refund,”
"proof," and ‘"application” are not defined by statute, therefore, the words
will be given their usual and normal meaning. The parties also agree that
as conditions precedent to the duty of Respondent to pay the refund to
Petitioner, Petitioner must: 1) make timely application for the refund, and
2) provide satisfactory proof of the erroneous payment. It is
uncontroverted that these two conditions were not met prior to May 14,
1986, or that the refund was made within 90 days of the satisfaction of
these conditions. The central disagreement between the parties is when the
"application” was made.

A review of the history of the statute in question is illuminating. 30
Del.C. Section 1509 has evolved from its form in 1935 through the last
change material to our inquiry which occurred in 1970. In 1935, there was
no provision for interest, merely repayment of the erroneously paid tax.
In 1937, the legislature amended the statute to permit the filing of an
application for refund after the previous 3-year time limit, if litigation
concerning the amount was in process and the application was made within
6 months of the final determination of the litigation. In 1951, the first
provision regarding interest was added, allowing interest on the refund
“.Mfrom the date the payment was made." Finally, in 1970, the present
terminology was added mandating interest on the refund ".from the date
the application was received.." unless payment was made within 90 days of

the receipt of the application.



Respondent contends that the present situation has been specifically
contemplated by the statute when it provides that the application "..may be
made at any time within six months after the final determination of such
litigation." Thus, Respondent argues, the “application" (i.e. satisfactory
proof) is to be submitted within six months of the final determination of
the litigation.  Respondent’s argument fails to address the question of how
the Legislature specifically provided this section to negate any duty to pay
interest when at the time this section was added there was no obligation to
pay interest; obviously this is not the case. The section is also permissive
(using the word "may”) as to the filing date, not prohibiting a filing of an
application under the other portion of the statute "..made within 3 years
from the date of payment”  This portion of the statute does not answer
the issue of when the application is made.

Respondent’s next contention is that an "application" for a refund
must contain or be equated to “satisfactory proof of erroneous payment" as
Respondent may not pay the refund without such ‘“proof.” As stated
previously, the words are not defined by the statute and will therefore be
given their ordinary meaning in the context that they are used.
"Application" is defined by Black’s Law Dictionary, revised Fourth Edition,
as: "A putting to, placing before, preferring a request or petition to or
before a person. The act of making a request for something” “Proof' is
defined by Black’s, supra., as: "The effect of evidence; the establishment of
a fact by evidence." The two words have different meaning and in the
case at bar the words define two events which took place at different
times. The ‘"application" or request for refund was made on November 29,
1979, and the "proof* or establishment that the refund was due Petitioner
occurred on May 14, 1986.



An additional problem with Respondent’s argument that the phrases
are either synonymous or subsumed within one another is the general
premise that the Legislature in choosing to use different words, especially
within the same statute, intended for those words to have different
meanings.  See, Giuricich v. Emtrol Corp, DelSupr., 449 A2d 232 (1982).
The Legislature provided that payment of the refund could not occur until
receipt of "satisfactory proof of such erroneous payment.” In determining
if the interest should be paid and from what date it should be computed,
the Legislature used the word "application.” The Board cannot conciude
that the Legislature intended “satisfactory proof of such erroneous payment"
and ‘"application" to mean the same event. In the present case, these two
events occurred at different times, entitling Petitioner to interest from the
date Petitioner’s application was received by Respondent.

In the opinion of the Board, the Respondent is required to pay
interest upon the funds erroneously paid by Petitioner. The decision of the
Director of Revenue is reversed and judgment is entered against Respondent
in the amount of $288,801.86, comprised of the interest at the statutory
rate from November 29, 1979 to June 30, 1986.

ITIS SO ORDERED, tii1 't '\”I b M,

Qﬂs ot A 4 G




8/1/86
CJD3/Carpente. 46
TAX APPEAL BOARD

OF THE STATE OF DELAWARE
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DEC2- 1588
TAX APPEAL BOARD

WILMINGTON TRUST COMPANY,
Executor Of The Estate Of
Walter S. Carpenter, Jr.

Petitioner,
V. Docket No. 878

DIRECTOR OF REVENUE

T Tt s Nmatt o N Vot Youmt® Sl Yl Vsl

Respondent.

STIPULATION OF FACTS

IT IS HEREBY STIPULATED AND AGREED, by and between
Petitioner, and Respondent, through their respective under-
signed attorneys, that the following facts shall be taken as
true; provided, however, that this Stipulation does not waive
the right of either party to introduce other evidence not in
variance with the facts herein stipulated or to object to the
introduction inte evidence of any such facts on the grounds
of immateriality or irrelevancy.

155 Petitioner, a Delaware corporation, is
the duly qualified Executor of the Estate of Walter S.
Carpenter, Jr., who died February 2, 1976, a resident of New
Castle County, Delaware, leaving a Last Will and Testament

-1-
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which was admitted to probate by the Register of Wills for
New Castle County. Letters testamentary were granted to
Petitioner on February 3, 1976.

2. On May 2, 1977, Petitioner filed an estate tax
return for the Estate of Walter S. Carpenter, Jr. with the
Respondent. On the same date, Petitioner made payment to the
Respondent of the estate tax shown to be due in the return in
the amount of $1,088,043.28.

3. Oon October 12, 1979, the Commissioner of
Internal Revenue of the United States (the "Commissioner”)
jssued a Statutory Notice of Deficiency ("Notice") which
alleged a deficiency in federal estate tax of $1,800,170.09.

4, The issues raised by the Ccommissioner's Notice
were: (a) the value of certain assets included in the
decedent's gross estate; and (b) whether certain gifts made
by the decedent during his lifetime were required to be
included in his gross estate.

5. on November 29, 1979, Petitioner paid to the
Respondent additicnal estate tax in the amount of
$693,093.60. This payment to the State of Delaware repre-
sented amounts subject to credit for state death taxes under
section 2011 of the Internal Revenue Code of 1954, as
amended, with respect to the deficiency in federal estate tax

that was alleged by the Commissioner.
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6. The payment referred to in paragraph 5 was
accompanied by a transmittal letter attached hereto and
incorporated herein by reference as Exhibit A.

7. Also on November 29, 1979, Petitioner filed a
claim with the Respondent for the refund of the additional
estate tax paid, asserting such sums to have been illegally,
erroneously and/or excessively collected. Petitioner applied
for this refund on a Claim for Revision form provided by the
Respondent. On November 29, 1979, the Respondent received
the completed refund claim, a copy of which is attached
hereto as Exhibit B and incorporated herein by reference.

8. On January 31, 1980, Petitioner paid to the
Internal Revenue Service a sum representing the deficiency
asserted by the Commissioner, less the credit for the amount
paid to the State of Delaware. Simultaneously therewith,
Petitioner filed a timely claim for refund with the Internal
Revenue Service for the entire amount of the additional
federal estate tax claimed in the Commissioner's Notice.
Petitioner's claim was denied and Petitioner thereafter filed
an action for the refund of the entire amount of the
assessment in the United States District Court for the
District of Delaware.

9. On May 14, 1986, Petitioner's action for

refund was settled by agreement with the United States.

~3-



Pursuant to the settlement, the Internal Revenue Service
issued a refund in the amount of $691,678.44, plus
$1,056,926.64 in interest.

10. On May 14, 1986, Petitioner, through its
attorney, notified the Respondent of the resolution of the
litigation by letter, which is Exhibit C attached hereto and
incorporated herein by reference. Petitioner, referring to
the position it took in Exhibit B, demanded refund of the
Delaware estate tax erroneously paid to the Division, reduced
to the principal amount of $361,002.33. Petitioner further
demanded interest on its claim, at the rate provided in 30
Del.C. §1509, from the date of payment on November 29, 1979.
(A true copy of this letter dated May 14, 1986 is attached
hereto as Exhibit C.)

1l. Respondent issued a check to Petitioner on
June 30, 1986, in the amount of $361,002.33, which repre-
sented a refund of the full amount of erroneocusly paid estate
tax, but which check included none of the interest, for which
Petitioner made its demand. Respondent's check was issued
within 45 days from the date of Respondent's receipt of
Exhibit C.

12. By letter dated July 29, 1986, the Director
rejected Petitioner's demand for refund of interest on the

erroneously paid estate tax.



13. Neither on November 29, 1979, nor at any time
since has Respondent published a form which is specifically
denoted for use in applications for refund of estate tax.

14. Interest at the rate of 1 percent per month,
provided under 30 Del.C. §1509, on $361,002.33, from

November 29, 1979, to June 30, 1986, amounts to $288,801.86.

e .

¥ ‘—e.»——-——a-——-"".f-".—- e p -
Thomas P. Sweeney \“ﬂ;7
Richard G. Bacon
William J. Wade
Charles J. Durante
Richards, Layton & Finger
One Rodney Square
P.0. Box 551
Wilmington, Delaware 19899
Counsel for Petitioner

Lot Sl ]

Joseph Patrick Hurley, Jf.

Deputy Attorney General

Division of Revenue

820 French Street

Wilmington, Delaware 19801
Counsel for the Respondent




WILMINGTON TRUST COMPANY
WILMINGTON. DELAWARE

(372) 428-7121

AJC 111618
November 29, 1979

ivision of Revenue

gtatas and Trusts Unit

20 Prench Street
1lnington, Delaware 19801

5 RR: Estate of Walter 9. Carpantar, Jr.

SSN: 221-01-3570
'%q' tienen:

We are enclosing herewith an amended Delaware Estats Tax return for
tha above estate md our Trust Department check to tha order of tha
Dvision of 2avenus in the smount of $693,093.60 in full payment of the
& additional Delsvara estats tax which wa calculate to bs due.
_

Also enclosed is & claim for revision indicating a refund of

lavare estats tax in the smount of 9693,093.60. This claim is being
ilad due to thae fact that the additional Delaware estate tax is
ttributable to an additional federal state death tax credit which
esulted from s proposed fedaral estate tax deficiency by tha Intarnal
venue Sarvice, sud is noow deinz contasted by the executor.

Kindly acknowledge receipt of the enclosures by signing and returning
snclosed copy of this lattar of transmittal and the voucher sacompanying

chack.

Receipt of this lotter and the coatents as listed is hereby ackaowledged.

WEF/cve
iLnclogcures

CC: Mr. Thomas T. Sweensy, Esq.
\) Mr., Lewis B, Hymmm, Jr.

EXHIBIT A



'\lr.’rfﬂ ol Delaware
liewininn of Revenue {Date Received Stamp)

CLAIM FOR REVISION
{Execute Scparate Form for Each Taxable Year)

’) . ( ) Abatement of Tax Assessed
S 1X) Refund or Credit of Taxas [llegally, Enonecusly or Excessively Collected

(TYPF) Estate of Walter S, Carpenter, Jr., Wilgington Trust Company, Executor

ot (Naze of Taxpayer)

(I"INT) Ienth and Market Streets, Wilmington, Delaware 19801
(Street, City or 'Ibwr\5 escl.lélaeglg,aip Code)

v..urgixfdm;mumba 51-6146761 X0 Social Security Number 221-01-3570
1. wERdt i 2 4 Dateli of Payment() November 29, 1979

L Kindof Tax ___Estate 5. Amount {o be abated $ N/A

3 Amuunt of asgexsment § N/A 6. Amount to be refunded or credited 3 _693,093.60

({f income tax compl ete computation below)

» claimant lelieves that this claim should be allowed br the fhllowi : itional i
"gi‘ain::':: p;e\'rti'::a]:; paliclc the sum of $1c:088.0rk3?2 ?.:‘"e'.'c':i‘é“ .ta;A.m :d ?:t:?fredﬁ f{fggg '

payment of $693,093.60 1is solely attributable to the allowance of an identical amount

as an additional credit under §2011 of the Internal Revenue Code. This increased credit
was occasioned by an incorrect assessment of a federal estate tax deficieney by the Internal
Revenue Service. Claimant is contesting this federal estate tax deficiency and expects

to do so successfully so that there will ultimately be no increase in the credit allowable
for state death taxes. Claimant is accordingly eantitled to a refund of the Delaware estate

C‘j tax previously paid by virtue of the increase in said credit.

COMPUTATION OF INOOME TAX REFUND

'- Tﬂl Wil-hhﬂld ooooo @ w & & B 2 B B 8 = @ .l & & & & & = & ° " s = '
2 ":N'.ilﬂ!lll!d T.‘ Plid. oooooooooooo ® & 8 # & B F B & & * % 2 ¥ 2 e ‘
:L T“ l'u;d wi'-h o'i‘in.l rwm LI . & @ L N L a & & &. 4 9 L L] *« * s & s = a .

4.Myll“iﬁtmnlinmlnellxplid.......................'

"L T"u u‘ paid ‘,dd lin“ l mmﬁ o L] L] L ] L] L L] - L] L] - L] L] L - - L4 L - L L] '

G. faoms: Yourcompulation of comect LA, « &+ o 4 o 4 ¢ ¢ ¢ o s ¢ + 6 o+« « 8

7- Mlllnlofﬂ\'cnmymtllt ----- oco.n....aoollo.-o'--o‘

H Amsuntpeevivudly refunded . . 0 o o h 0 0 b b e e e e e e e e e e e e e $

”- ~“t"“'mlwmmltﬂﬂmiﬂims“v.’ ® ¢ 5 & & 8 & & ® @ B ¥ 8 = 8 8 & = ® s

Unikr penaltion of perjury, 1/we declare that I/we have examined this claim, including sccompanying schedules and
suitannin, md o the beut of my/our knowledge and belief, it is tue, correct, and complete

'J):mul November 29, 1979 Signed: Wilmington_ Trust Company, Executor
' ré% V)J Iuwer
BY- \ --._ . B -—--—}
™y Spox X Jetbend
EXRIBIT B Lewis B.~Hyman, Jr.

Vice President
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Mr. Robert L. Karshner
Inheritance and Estate Tax Section
Division of Revenue

820 N. French Street

Wilmington, DE 19801

Re: Wilmington Trust Company, Executor of the Estate
of Walter S. Carpenter, Jr. - Claim for Refund
of State of Delaware Estate Tax

Dear Bob:

On November 29, 1979, the Wilmington Trust Company
paid the Division of Revenu- -~dditional Delaware estate tax
on an amended return of $693,093.60. Contemporaneous with that
payment, the Wilmington Trust Company filed a Claim for Revision
indicating that the entire amount, plus interest thereon, should
be refunded to the Wilmington Trust Company, and that the addi-
tional payment was due to an assessment of additional Federal
estate tax liability which was being contested.

The Wilmington Trust Company then commenced to file
a Claim for Refund of Federal estate tax, which in turn was
denied, and filed a refund suit in the United States District
Court for the District of Delaware. That case has now been
settled with the U.S. Justice Department with a Stipulation
of Dismissal in accordance with the settlement being filed either
May 13, 1986, or May 14, 1986.

In view of that course of action, the Wilmington Trust
Company is now proceeding with the Division of Revenue to collect
its refund of taxes erroneously paid pursuant to the provisions
of 30 Del. C. §1509, since it is entitled to pursue its rights
pursuant to the original Claim for Refund filed on November 29,
1979, and the pursuit of this matter is within six months after
the final determination of the Federal estate tax litigation.,
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The Federal estate tax litigation has been settled
on the following basis:

Basis of Settlement of Federal Estate Tax Litigation

(1) The value of Christiana Securities Corporation
common stock would be discounted at 11.5 percent.

(2) The Government would concede that the 1973 gifts
are not gifts in comtemplation of death, with the value of those
gifts being $309,000.

(3) The taxpayer would concede that the value of
60 percent of the gifts made in 1974 were gifts in contemplation
of death, and the value of the gifts conceded as being in con-
templation of death is approximately $1,927,620.

(4) The taxpayer would concede that the 1975 gifts
valued at $217,000 were made in contemplation of death.

(5) The Government would concede that the taxpayer
is entitled to claim as a deduction an additional $113,000 as
Executor's fees.

(6) The Government would concede that the taxpayer
is entitled to claim as attorneys' fzes a total of $150,000,
plus disbursements totalling $1,736.01. Legal fees which have
been paid to Richards, Layton & Finger to date, which are deduct-
ible for estate tax purposes, are the following:

Fees Disbursements
9/21/79 $12,600.00 $ 58.45
3/31/82 7,800.00 104.56
6/9/83 7,900.00 22,01
7/30/84 30,000.00 55.95
12/18/84 42,500.00 738.40

The balance of the fees and disbursements are yet
to be paid, but have been agreed upon and will be allowed as
2 deduction in the accounting to be filed by the Wilminton Trust
Company with the Register of Wills for New Castle County.

(7) The taxpayer is entitled to deduct an additional
Register of Wills fee for New Castle County of approximately
$4,321.
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(8) Collateral Agreements will be signed by the Trustee
of the revocable and irrevocable trusts, and the eight donees
of the Conoco and U.S. Steel stock fixing the basis of the remain-
ing shares of Du Pont stock, including that received upon conver-
sion of Conoco stock and the U.S. Steel stock.

From the foregoing, you can tell that the new state
death tax credit allowable was $1,420,134.55. A copy of this
calculation is attached. The state death tax actually paid
was $1,781,136.88. When $1,420,134.55 is subtracted from
$1,781,136.88, the result is an overpayment of State of Delaware
estate tax of $361,002.33.

Accordingly, there should be refunded to the Wilmington
Trust Company, as Executor of the Estate of Walter S. Carpenter,
Jr., $361,002.33, plus interest thereon from the date of payment,
which was the date of the filing of the Claim for Refund,
November 29, 1979. As we understand the provisions of 30 Del. C.
§1509, interest should be paid at the rate of one percent per
month or fraction thereof from the date the application was
received by the Division of Revenue, which was, in accordance
with the enclosed copy of the original transmittal letter of
William S. Pennell, November 29, 1979. Also enclosed is a copy
of the original Claim for Revision which was filed in the event
you are unable to find the original on file at the Division
of Revenue,

In addition, we are enclosing a copy of the original
Complaint which was filed in the United States District Court
for the District of Delaware on December 8, 1983, a copy of
a letter dated January 22, 1986, from Milan D. Karlan, Acting
Chief, Office of Review of the Tax Division of the U.S. Justice
Department, reflecting the basis upon which the settlement was
agreed, and a xerox copy of the Stipulation of Settlement signed
by the undersigned and Stuart D. Gibson, the trial attorney
from the Tax Division of the Justice Department, which has been
submitted to Richard G. Andrews for signature by the U.S. Attorney's
Office and filing with the United States District Court for
the District of Delaware.

If you have any questions or comments with respect
to the foregoing or the enclosed documentation, please do not
hesitate to contact the undersigned.
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Please acknowledge receipt of the enclosed documentation
on a copy of this letter attached for that purpose.

Yours sincerely,

—_—
—
Thomas P. Sween
TPS/pjf
Enclosures

cc: Edmund N. Carpenter, II, Esquire
Mr. Lewis B. Hyman, Jr.
Mr. William S. Pennell
Richard W. Nenno, Esquire
Richard G. Bacon, Esquire
William J. Wade, Esquire
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